December 21, 2015
Andy Slavitt, Acting Administrator
Centers for Medicare and Medicaid Services
Department of Health and Human Services
200 Independence Avenue, S.W.
Washington, DC 20201
Submitted Electronically via Regulations.gov
Re:

hCentive, Inc. Response to Proposed Payment Notice for 2017 (CMS-9937-P)

Dear Acting Administrator Slavitt:
hCentive is respectfully submitting the following comments in response to the proposed Notice
of Benefit and Payment Parameters for 2017, published in the December 2, 2015 edition of the
Federal Register (80 FR 75488). Specifically, we are providing comments on the proposed
HealthCare.gov user fee for states that rely on HealthCare.gov for all exchange functions (45
CFR 156.50) and related proposals affecting states seeking to rely on the HealthCare.gov
platform (155.200(f) and related provisions) for some – but not all – exchange functions.
Thank you for the opportunity to comment on this proposed rule. Please direct any questions
associated with these comments to Maydad Cohen, Senior Vice President and General Manager
of Government Solutions, hCentive, Inc., at maydad.cohen@hcentive.com or (800) 984-7952.
Sincerely,
\s\ Maydad Cohen
Maydad Cohen, SVP and General Manager, Government Solutions
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The Failure to Charge the Full Price of Running HealthCare.gov Stifles State Innovation and
is Anti-Competitive Because It Unfairly Keeps Prices of HealthCare.gov Artificially Low
The ACA requires state exchanges to be financially self-sustaining through user fees or other
assessments and provides that exchanges can receive no new support from federal taxpayers after
January 1, 2015. The same set of rules for financial sustainability must be applied when the
federal government operates an exchange in and on behalf of a state through HealthCare.gov.1
This proposed rule, however, intentionally fails to increase the user fees charged to FFM states to
the level the platform actually costs to run. Doing so keeps the FFM user fees artificially low at
3.5% of premiums and unfairly prices the FFM at an unsustainably low price while forcing State
Based Marketplaces (SBMs) to ensure financial sustainability. Thus, states that would otherwise
be forced to pay the real cost of using the FFM are allowed to stay with the FFM. It appears that
to be sustainable, CMS should be charging user fees that are at least 5% but possibly as high as
7% user fees.
Charging only a 3.5% fee is blatantly anti-competitive because private vendors like hCentive,
with pre-built and configurable state exchange software offerings, are forced to work with SBMs
and price to a financially sustainable user fee, while CMS allows itself the right to run the FFM
at below market and admittedly unsustainable prices.
Proposed Continuation of 3.5% FFM User Fee Would Impose Limits on State Innovation that
HHS Has Previously Encouraged and Which the ACA’s Authors Intended to be a
Cornerstone of How This Law Would Ultimately be Implemented in States.
In over two years of open enrollment, SBMs have proven to be more agile and capable of
innovating and implementing unique solutions that are state-specific. In fact, the National
Association For State Health Policy (NASHP) cited in a July 2015 report2 that states “show
promising results for these states in coverage, innovation, and flexibility” and that “SBM states
1

42 U.S.C. 18031(d)(5)(A), 42 U.S.C. 18041(c)(1); and King v. Burwell, 576 U. S. ____ (2015),
Chief Justice Roberts for the Court: “[b]y using the phrase “such Exchange,” Section 18041
instructs the Secretary to establish and operate the same Exchange that the State was directed to
establish under Section 18031,” meaning the ACA’s requirement that Section 1311 exchanges be
self-sustaining on user fees and other state assessments alone after December 31, 2014 – see, 42
USC 18031(d)(5)(A) - applies in the same manner to Section 1321 exchanges, that is, to FFMs
using the HealthCare.gov platform, which this proposed rule would continue to underprice in 34
states. Additionally, OMB Circular A-25R generally requires federal agencies to set user fees
for a service provided by the federal government to be high enough to recover the government’s
full cost of providing that service or benefit unless an exception applies.
2

NASHP: The State-based Marketplaces: A Focus on Innovation, Flexibility, and Coverage;
July 2015
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are serving as laboratories of innovation, testing new models for systems, enrollment, insurance
market oversight, and consumer engagement.” Keeping the user fees for the FFM artificially low
will inhibit states from seriously considering the use of private vendors who can perform
individual and small business marketplace functions at a lower cost than the real price of the
FFM, and implement highly configurable solutions which allow states to better manage the
complexities of the ACA in their state, and to optimize the law’s coverage provisions, on their
own terms.
State Marketplaces facilitate the process of enrolling eligible individuals into Qualified Health
Plans, Medicaid, CHIP, and other state subsidy programs more transparently and effectively than
the federal HealthCare.gov because states using their own platform:
-

Can coordinate with state agencies to provide a “single door” for citizens to access all
these programs in line with state policy goals
Have access to real-time enrollment data for all Marketplace plans or programs
Implement consumer outreach, education and support to increase participation in
programs that ultimately reduce uninsured rate and uncompensated costs
Work with navigators and assisters to facilitate enrollment of qualified individuals into
those programs
Give states control over plan design and features to tailor plans to the specific need of
citizens in that state
Allow flexibility for states to expand or modify ACA eligibility and financial assistance
policies to make coverage more accessible, affordable, and easier to keep and use.3

CMS should allow states to innovate and the private sector to continue to partner with these
states by charging the full FFM fee and enabling full and fair vendor competition for establishing
and running the ACA marketplaces’ technology platforms. The FFM’s one-size fits all
approach, codified in regulation in this proposed rule, fails to take into account the creativity and
policy decisions CMS should be incentivizing states to embrace under the ACA. When the FFM
is forced to compete with private companies on a level playing field, states, consumers, taxpayers and businesses all win.

“Waivers for State Innovation,” Guidance from CMS and the Department of the Treasury, page
16, “…[Section 1332] waivers that would require changes to the calculation of Exchange
financial assistance *** are generally not feasible at this time ***,” while the state continues to
rely on the FFM platform. The guidance concludes that states interested in innovating should
instead consider running their own technology platform. Guidance accessed December 14, 2015,
at: https://s3.amazonaws.com/public-inspection.federalregister.gov/2015-31563.pdf
3
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Under the Proposed Rule and Recent Congressional Testimony,4 States that Have Not
Succeeded in Standing Up Their Own Technology Platforms Are Effectively Given Just
Two Options:
-

Use HealthCare.gov for some exchange functions. Transition to using HealthCare.gov
for a significant portion of exchange functions and have carriers pay HHS a 3% user fee,
leaving little or no funding left over for local operations required of states under the
proposed rule. States contemplating options for different technology platforms such as
Minnesota, which as an SBM functions on a 3.5% state user fee for all exchange
functions, are able to retain only a 0.5% assessment for local plan management, consumer
outreach, and other federally-required functions.

-

Use HealthCare.gov for all exchange functions. Under this option, the state would cede
all control to HealthCare.gov for all exchange functions, depriving states of up-to-date,
real time enrollment information and oversight over policy, plans and carriers for a 3.5%
user fee, which is underpriced compared to HealthCare.gov’s actual costs of providing all
exchange functions.

These are not easy choices especially when states like Oregon and Minnesota, which currently
use or are considering using the HealthCare.gov platform, are also seeking to launch new and
innovative Basic Health Programs or other low-income health subsidy programs using waiver
authority under the ACA. CMS recently confirmed that HealthCare.gov will not support new and
innovative coverage programs. Because CMS has presented states with no truly viable options
here, we recommend a third option be provided: increase user fees for the FFM to the level that
would make the federal platform sustainable as required by ACA 1311(d)(5)(A) and Circular A25R and allowing private sector to compete for services to any states looking for a lower cost
solution that is configured to their needs.
In the proposed rule, CMS contemplates a collaborative process for the federal government to
provide states technical assistance if they seek to move to a state based exchange either using the
FFM or the state’s own technology. But the process is unfairly stacked against states by
requiring twice as much time (effectively 12 months versus 24 months) before the start of
coverage before which the state must give advance notice to CMS if it intends to use a platform
other than the FFM for eligibility and enrollment.
CMS Should Provide the Same Level of Federal Support to States Seeking to Stand Up Their
Own Platforms or Moving out of the FFM.
The proposed rule would effectively increase to two years the length of advance notice required
of most states currently relying on the FFM for all functions to inform CMS of their intention to
4

Andy Slavitt, Acting Administrator CMS, Testimony to the U.S. House Committee on Energy
and Commerce, Oversight and Investigations Subcommittee, “Hearing on State Based
Exchanges,” December 8, 2015, 114th Cong., 1st Session.
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move to using their own technology platform, which is not necessary in light of the mature, offthe-shelf technology offerings available to states today compared with when the ACA was
enacted. There is no justification to require two year notice to CMS for a decision to move to an
SBM and a different technology solution.
A 24 month notice requirement unnecessarily inhibits a state’s right to make this transition on
their own terms and allow states to explore how private enterprise can assist them to move out of
the FFM by providing more cost-effective, lower-risk, sustainable solutions that are better suited
to tailor to individual state needs.
Nevada, Oregon, Hawaii and New Mexico are Appropriately Evaluating their Options to Keep
Carrier Premiums Down After Being Faced with the Full Fees Associated with
HealthCare.gov and Are Rightly Exploring Alternatives.
These four states are in the position to re-evaluate their course because CMS decided not to seek
an exception for these states to federal user fee policy and is proposing by 2017 to charge these
states a 3% user fee that is “reflective of HHS’ actual costs” for the states using HealthCare.gov
for some, but not all, exchange functions.5 We urge CMS to finalize this rule by setting all
HealthCare.gov user fees at levels that reflect the full costs of HealthCare.gov for all
stakeholders. In doing so, we also urge CMS to put to rest any remaining uncertainty over future
fee increases, which will otherwise be necessary as required by law.
Conclusion
CMS should carefully consider the consequences associated with failing to raise HealthCare.gov
user fees in 34 states which would be required for FFM sustainability. We urge CMS to finalize
this rule by setting all HealthCare.gov user fees at levels that reflect the full costs of
HealthCare.gov for all stakeholders. Only then can states make informed decisions about
whether to use the federal government’s platform or to partner with private technology vendors’
whose mature, commercial-off-the-shelf exchange solutions have proven more efficient and
effective than the federal alternative.
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Proposed 2017 Payment Notice, 80 FR 75488 (December 2, 2015) at 75545.
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